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STATEMENT OF THE | SSUE

The issue is whether the City of Mam's snmall scale
devel opnent amendnent adopted by O di nance No. 12776 on March 2,
2006, is in conpliance, as defined by Section 163.3184(1)(b),
Flori da Statutes (2005).2

PRELI M NARY STATEMENT

On March 2, 2006, Respondent, City of Mam (City), adopted
a small -scal e plan amendnent ( Ordi nance 12776), which changed
the future | and use designation on the City's Future Land Use
Map (FLUM on a parcel of property fromlndustrial and Medi um
Density Multifam |y Residential to Conmercial Restricted. The
parcel is located on the Mam R ver at 1583 Northwest 24th
Avenue, M am, Florida. The anendnent was adopted under the
procedure described in Section 163.3187, Florida Statutes.

On April 3, 2006, Petitioners, The Durham Park Nei ghborhood
Association, Inc. (DPNA), The Mam River Marine Goup, Inc.
(MRM5), and Herbert Payne (Payne) filed their Petition
Chal | engi ng Conpliance of a Small-Scal e Conprehensive Pl an
Amendnent with the Florida G owmh Managenent Act (Petition). By
Notice of Hearing dated April 13, 2006, a final hearing was

schedul ed for June 28-30, 2006, in Mam, Florida. On April 14,



2006, Intervenor, Brisas del Rio, LLC (Brisas), the owner of the
parcel in question, filed its Petition to Intervene in support
of the chall enged anendnent, which was granted.

On April 18, 2006, Petitioners filed a Motion for Leave to
Amend Petition. On April 19, 2006, Petitioners filed a Mtion
to Consolidate Rel ated Cases (this case and DOAH Case No. 06-
0759GV). Intervenor filed responses opposing consolidation and
i ndi cating no objection to anendnent of the Petition but
reserving the right to nove to dismss or to strike portions of
it. The City adopted Intervenor's Response on anmendnent of the
Petition.

During a tel ephonic hearing held on April 27, 2006, the
Cty and Intervenor were given until May 5, 2006, to file their
nmotion to dismss or to strike, and Petitioners were given until
May 10, 2006, to file a response. On April 28, 2006,
consol idation was denied. However, to the extent possible, the
parties were required to attenpt to coordi nate di scovery and
other matters with the Intervenor in DOAH Case No. 06-0759GMto
m nim ze duplication of evidence, time, and effort. On My 5,
2006, Intervenor and Respondent filed a Suppl enental Response,
whi ch contained their notion to dismss or to strike, and on
May 11, 2006, Petitioners filed a Reply.

On May 16, 2006, Petitioners filed a Mdtion to Continue

Fi nal Hearing, which was opposed by the other parties.



Anot her tel ephonic hearing held on the pendi ng notions on
May 19, 2006. Based on the witten and oral argunents, the
nmotion to continue was denied, and an Order Granting Leave to
Amend but Striking Portions of Armended Petition was entered on
May 24, 2006, which struck the references to Rule Chapter 9J-11
in Arended Petition 1 1, 11, 34, and 80, and Anended Petition
f1Te60f., 9., p., 9., r., and s., 62 c., e., f., and k., 67 a.,
and 69 c. and d. (referencing plan provisions having no
concei vabl e bearing on the FLUM anendnent at issue, including
Policy LU-1.5.1; Policy LU 1.6.5; Policy PA-3.3.1; Goal CV3;
objective CM3.1;, Policy OV 3.1.1; bjective LU-1.4; Goal HO 2
bj ective HO-2.1; Policy TR-1.5.11; Policy NR-1.1.5; Policy-SS
1.3.3; and Policy-PW1. 1.1, respectively).

The request to strike allegations that the future |and use
map (FLUM anmendnent at issue was not snall-scal e was denied
because it did not elimnate all disputed issues of materi al
fact on the issue. However, it was noted: "Elimnation of al
such di sputed issues of material fact would, however, result if
Petitioners becone estopped from nmaki ng these allegations by a
final order adopting the Recomrended Order in DOAH Case No. 04-

2754GM [Payne, et al. v. Gty of Mam, et al., 2006 Fla. ENV

LEXIS 136 (DOAH MWay 16, 2006), which upheld the City's "net | ot
area" nethod of calculating the size of a parcel subject to a

FLUM anmendnent , anong ot her things.]"



Requests to strike nunerous references to plan provisions
governing | and devel opnent regul ati ons (LDRs) and devel opnent
orders (DGOs) was deni ed because they could be relevant to
Petitioners' allegation that the FLUM anendnent is inconsistent
wth the Cty's conprehensive plan as a whole (although it was
ruled as a matter of |aw that the FLUM amendnent at issue would
not be found to be "not in conpliance" for being inconsistent
wi th particular plan provisions governing LDRs and DGCs.)

Requests to strike references to all plan provisions
regarding the Port of Mam River were deni ed because the

decision in Herbert Payne, et al. v. Cty of Mam et al., 927

So. 2d 904, 908 (Fla 3d DCA 2005)(holding that the Port of M am
Ri ver plan provisions are "intended to apply to the 'uses al ong

t he banks of the Manm River and not just to specific
conpani es naned in a footnote to one of the plan provisions
expl ai ni ng the unusual nature of the Port of Mam River).

Requests to strike allegations pertaining to LDRs, DOs, and
zoning issues were denied "to the extent that they could be
rel evant to background and data and anal ysis."

A request for attorney's fees in the notion to dismss or
stri ke was deni ed.

As a result of these rulings, the only Conprehensive Pl an

goal s, objectives and policies remaining for consideration were

the following: Goal LU 1, subparts (1), (2), (3), and (5);



Policy LU-1.1.1; Policy LU1.1.2; Policy LU-1.1.10; Policy LU
1.1.11; Qnjective LU-1.2; Objective LU-1.3; Policy LU-1.3.6;

(bj ective LU-1.5;, onjective LU-1.6; Policy LU-1.6.1; Policy LU
1.6.4; CGoal PA-3; (bjective PA-3.1; Policy PA-3.1.1; Policy PA
3.1.2; Policy PA3.1.3; bhjective PA3.2; Policy PA-3.2.1,

oj ective PA-3.3; Policy HO-1.1.9; Policy HO2.1.4; Goal TR 1,
Policy TR-1.1.1; Policy TR 1.5.10; Objective NR-1.3; Objective
NR-3.2; Policy NR-3.2.1; Policy NR3.2.2; Policy NR3.2.3; Goal
CM4; (Objective CM4.1; Policy CM4.1.5; Objective PWL1. 2;
Policy PW1.2.1; and Policy CI1-1.2.3. In addition, the ruling
noted: "Oher allegations also may be estopped by [a fi nal

order adopting the Reconmended Order in Payne, et al. v. Gty of

Mam, et al., DOAH Case No. 04-2754GM 2006 Fla. ENV LEXI S 136,

supra.]"
On June 22, 2006, the parties filed a Pre-Hearing

Stipul ati on.
On June 26, 2006, the Gty and Intervenor filed a Request

for Adm nistrative/Judicial Notice of: Mnkus, et al. v. Gty

of Mam, et al., Final O der Nunber DCAO4-Gw 197, DOAH Case No.

04-1080GM 2004 Fla. ENV LEXI S 105, *33-34 (DOAH Sept. 3, 2004;

DCA Cct. 26, 2004); and Payne, et al. v. City of Mam, et al.,

DOAH Case No. 04-2754GM 2006 Fla. ENV LEXIS 136 (DOAH May 16,
2006). On June 27, 2006, the City and Intervenor filed a

Request for Adm nistrative/Judicial Notice of the Final Order in



Payne, et al. v. Cty of Mam, et al., DOAH Case No. 04-2754GV

2006 Fla. ENV LEXIS 75 (DCA June 21, 2006), which adopted the
Recommended Order. The norning of the final hearing, they filed
a Joint Motion for Collateral Estoppel based on that Final

Order. Petitioners stipulated to official recognition, objected
to collateral estoppel primarily on the ground that the Final
Order was subject to appeal and their intention to file a
witten response, and requested that the proceedings in Payne,

et al. v. Gty of Mam, et al., DOAH Case No. 06-0759GM al so

shoul d be officially recognized (which did not seemto have any
bearing on the matter at hand). Over the objections, it was
ruled that, either on the basis of collateral estoppel or stare
deci sis, the effect of the Final Order was as follows: the
City's "net |lot area"” nmethod of calculating the size of a parcel
subject to a FLUM anendnent was concl usi vely upheld; the
numerous references in the Arended Petition to plan provisions
governing LDRs and DOs were stricken as irrelevant; it was
conclusively established that all portions of the Port of M ami
Ri ver Sub-El ement of the Cty's Conprehensive Plan were

irrel evant except for Cbjective PA3.3 (on coordination with

ot her agencies); and it was conclusively established that the
Mam River Master Plan (MRW), not the Mam River Corridor
Urban Infill Plan (U P), defined the industrial Up Ri ver and

transitional Md R ver and established the City's policies with



respect to those areas. As a result, the issues for
determ nation at the final hearing were further narrowed.

At the final hearing, Petitioners presented the testinony
of Lourdes Sl azyk, assistant director of the Cty Pl anning
Departnent; Herbert Payne, a tugboat captain on the Mam River;
Brett Bi beau, managing director of the Mam River Conm ssion;
Fran Bohnsack, executive director of the Mam River Mrine
Goup, Inc.; and Horacio S. Aguirre, president of DPNA Al so,
they offered Petitioners' Exhibits 1-4, 13-16, 18, 19, 21, 24,
24-1, 25, 28, 31, 32, 38(a.-c.), 40-42, 56, 61, 61 (a.-b.), 70,
and 76. Objections to Petitioners' Exhibits 13-16, 18, 19, 31,
32, 38(a.-b.), 40, 56, and 76 were sustained. Ruling was
reserved on objections to Petitioners' Exhibits 1, 25, 38(c.),
and 70. It is nowruled that the objections are overrul ed, and
the exhibits are admtted in evidence, along with the other
exhibits admtted during the hearing.

The Gty and Intervenor called no additional w tnesses but
had City Exhibit 1 and Intervenor's Exhibits 17 and 18 admitted
i n evidence.

A Transcript of the hearing (three volunes) was filed on
August 7, 2006. Proposed reconmended orders (PROs) were due no
| ater than August 17, 2006. Respondent and Intervenor tinely-

filed a Joint PRO, and Petitioners tinely filed a PRO.



On August 16, 2006, Petitioners filed a Request for
O ficial Recognition of DOAH Case No. 06-0759GM and Suppl enent al
Response to Intervenor's Notice of Filing [the Final Order in
DOAH Case] 04-2754GM (pointing out that Petitioners appeal ed and
again contesting its preclusive effect against Petitioners on
the issues decided in the Final Order.) On August 17, 2006, the
Cty and Intervenor filed a Joint Objection in Qpposition to
Petitioners' Request for Recognition, etc., as well as a Joint
bjection to Petitioners' PRO. Al the post-hearing subm ssions
have been considered in the preparation of this Reconmended
Order, which declines to recede fromcoll ateral estoppel and

stare decisis rulings, denies the request for official

recognition of the evidence introduced in DOAH Case No. 06-
0759GM (whil e otherwi se granting official recognition of the
case file and orders entered in it, to the extent rel evant,
i ncluding DCA's Final Oder entered on August 31, 2006, which

essentially adopted the Recomrended Order, Payne, et al. v. Gty

of Mam , et al., DOAH Case No. 06-0759GM 2006 Fla. D v. Adm

Hear. LEXI S 378 (DOAH Aug. 2, 2006), and rul ed against the
Petitioners in that case), and adequately treats the Joint
bj ection to Petitioners' PRO

FI NDI NGS COF FACT

Based upon all of the evidence, the follow ng findings of

fact are detern ned:



a. Background

1. Intervenor submtted an application to the Cty for an
anendnent to the FLUM whi ch woul d change the | and use
designation fromIndustrial and Medium Density Multifamly
Residential to Restricted Commercial on a parcel of property
|l ess than ten acres in size, determned by use of the City's
"net | ot area" calculation nmethod. The application was
subm tted concurrently with applications for a zoning change and
for a maj or use special permt (MJSP)

2. Intervenor's property is |ocated at 1583 Northwest 24th
Avenue, M am, and on the south side of the Mam R ver, which
is its border to the north. To the i mredi ate east of the parcel
is Industrial property, but to the inmmediate west is Medium
Density Multi-Fam |y Residential, and to the i nmedi ate south and
west is Duplex Residential.

3. The Industrial use to the imediate east is known as
Florida Detroit Diesel-Alison, an engine repair facility that
services boats as well as buses. R ver Run, a multi-famly
residential developnent, is to the i mediate west; and there are
| ow density residential uses to the south, southwest, and west.
A major park is to the north, across the river fromlntervenor's
property. The primary |and use around Intervenor's property is

resi denti al .
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4. The applications were reviewed by the City's Pl anning
and Zoni ng Departnment (Planning Departnent) and its Pl anning
Advi sory Board. Both recomrended that the applications be
approved. In doing so, they determ ned that the |and use change
furthers the objectives of the Plan, and that the | and use
pattern in the nei ghborhood shoul d be changed.

5. On February 23, 2006, the Gty Comm ssion (Conm ssion)
voted to approve the FLUM zoning, and MJSP applications. The
FLUM change was adopted by O di nance 12776, which was signhed by
the Mayor on March 2, 2006.

6. Because the amendnment is a small scal e devel opnent
anendnment under Section 163.3187(1)(c), Florida Statutes, it was
not reviewed by the Departnent. See 8§ 163.3187(3)(a), Fla.

St at .

7. On April 3, 2006, Petitioners filed their Petition
chal | engi ng the FLUM anendnment. The Petition generally alleged
that the anendnment was internally inconsistent with other
provisions in the CGty's Plan, that the anendnent was not
supported by adequate data and anal ysis, and that the FLUM
anendnent was not "in conpliance" for a variety of other
reasons.

b. The Parties

8. DPNAis a non-profit corporation conprised of

honeowners, residents, and busi nesses in the Durham Park

11



nei ghbor hood, which lies on the south side of the Manm River
well to the east of the Intervenor's property, east of four-I|ane
Nort hwest 22nd Avenue, and consists prinmarily of single-famly
residential uses. It is a voluntary organization with
menbership open to all residents of Durham Park, whether they
own or rent. DPNA holds neetings at nei ghborhood honmes or in

| ocal restaurants, occasionally dissem nates fliers, holds an
annual neeting, and files the annual report required by |aw

Its president, Stuart Aquirre, appeared before the Gty

Commi ssi on at the adoption hearing on behal f of DPNA and of fered
comments in opposition to the FLUM Arendnent. However, DPNA
does not own property or own or operate a business in the Cty.

See Final Order entered August 31, 2006, in Payne, et al. v.

Cty of Mam, et al., DOAH Case No. 06-0759GM adopting the

Recommended Order, 2006 Fla. Div. Adm Hear. LEXIS 378 ( DOAH
Aug. 2, 2006).

9. M. Payne owns and operates a tug boat conpany naned
P & L Towing and Transportation, which is located in the Lower
Ri ver portion of the Mam River in the Gty and operates al ong
the Mam River in the Gty (and the County). M. Payne
comrented in opposition to the plan anmendnent at the adoption
heari ng on the FLUM anendnent.

10. In the past, M. Payne's conpany has delivered vessels

to the property now owned by Intervenor. He has not used the

12



property for any business since 2002, except once or twce
during the last four-to-five years to tow sone boats there for
safe harbor during a hurricane. After suffering a downturn
after the terrorist attack on Septenber 11, 2001, M. Payne's
busi ness has grown in recent years, due in part to new business
in the aulf of Mexico, and has acquired another boat and

addi tional crew

11. MMs is a private, non-profit trade association. Most
of its menbers own and operate busi nesses on the Mam River,
both in the City and in the County. MRMG s purpose is to
preserve the working river. |Its executive director, Fran
Bohnsack, appeared before the City Comm ssion on behal f of her
associ ation and offered conments in opposition to the proposed
amendnent .

12. The Gty is a political subdivision of the State of
Florida. It initially adopted the Plan in 1989. The Pl an has
been anended fromtime to tine.

13. As indicated, Intervenor is the ower of the subject
property. Intervenor submtted comments in support of the FLUM
anendnent for consideration at the adoption hearing.

C. FLUM Anendnent

14. The FLUM Anendnent changes the | and use designation
applicable to Intervenor's property from*®“Industrial” and

"Medi um Density Residential"” to “Restricted Commercial .”

13



15. The section of the Plan entitled "Interpretation of
the Future Land Use Pl an Map," at pages 13-16, describes the
various | and use categories in the Plan. It describes the
| ndustrial |and use category as foll ows:

I ndustrial: The areas designated as
"I'ndustrial” allow manufacturing, assenbly
and storage activities. The "lIndustrial™
desi gnation generally includes activities

t hat woul d ot herw se generate excessive
amounts of noi se, snoke, funes,
illumnation, traffic, hazardous wastes, or
negative visual inpact unless properly
controlled. Stockyards, rendering works,
snelting and refining plants and sim | ar
activities are excluded. Residential uses
are not permtted in the "Industrial"”

desi gnation, except for rescue m ssions, and
| ive-aboards in commercial narinas.

16. The section also describes the "Medi um Density
Multifam |y Residential™ |and use classification as foll ows:

Medi um Density Multifam |y Residential:
Areas designated as "Medi um Density
Multifam |y Residential™ allowresidential
structures to a maxi num density of 65

dwel ling units per acre, subject to the
detail ed provisions of the applicable |and
devel opnment regul ati ons and the mai nt enance
of required |l evels of service for
facilities and services included in the
Cty's adopted concurrency managenent
requirenents.

Supporting services such as community-based
residential facilities (14 clients or |ess,
not including drug, alcohol or correctional
rehabilitation facilities) wll be allowed
pursuant to applicable state |law, comunity-
based residential facilities (15-50 clients)
and day care centers for children and adults
may be perm ssible in suitable |ocations.

14



Perm ssi bl e uses within nmediumdensity
multifam |y areas al so i nclude conmerci al
activities that are intended to serve the
retailing and personal services needs of the
bui l ding or building conplex, small scale
limted commercial uses as accessory uses,
subject to the detail ed provisions and
applicabl e | and devel opnment regul ati ons and
t he mai nt enance of required | evel s of
service for such uses, places of worship,

pri mary and secondary schools, and accessory
post - secondary educational facilities.

Prof essional offices, tourist and guest
homes, nuseuns, and private clubs or | odges
are allowed only in contributing structures
Within historic sites or historic districts
t hat have been designed by the Hi storica

and Environnental Preservation Board and are
suitabl e |l ocations within nmedi umdensity
multifam |y residential areas, pursuant to
applicabl e | and devel opnent regul ati ons and
t he mai ntenance of required | evels of
service for such uses. Density and
intensity limtations for said uses shall be
restricted to those of the contributing
structure(s).

17. Finally, the section describes the "Restricted

Commercial" | and use category as foll ows:

Restricted Commercial: Areas designated as
"Restricted Commercial" allow residential
uses (except rescue mssions) to a nmaxi num
density equivalent to "Hi gh Density
Multifam |y Residential" subject to the sane
limting conditions; any activity included
inthe "Ofice" designation as well as
commercial activities that generally serve
the daily retailing and service needs of the
public, typically requiring easy access by
personal auto, and often |ocated al ong
arterial or collector roadways, which

i nclude: general retailing, personal and
prof essi onal services, real estate, banking
and ot her financial services, restaurants,

15



sal oons and cafes, general entertainnent

facilities, private clubs and recreation

facilities, major sports and exhibition or

entertainment facilities and ot her

commercial activities whose scale and | and

use inpacts are simlar in nature to those

uses descri bed above, places of worship,

pri mary and secondary schools. This

category al so includes conmercial marinas

and living quarters on vessels as

perm ssi bl e.

18. According to the Interpretation of the Future Land Use
Pl an Map, page 13, paragraph 4, the Plan is based on a pyramd
structure. That is, each |and use classification permts al
| and uses within previously |listed categories, except as
ot herwi se specifically provided in the Plan. Therefore, with
t he exception of residential uses, all uses permtted under the
Restricted Commerci al designation are permtted under the
| ndustrial classification.
19. The Restricted Commercial category is a |ogica

designation for the property because of its proximty to
resi denti al nei ghborhoods. Those residential properties would
clearly be nore detrinentally affected by industrial activities
that may generate excessive anobunts of noise, snoke, funes,
illumnation, traffic, hazardous wastes, or negative visual

i mpact, which are now authorized under the Industri al

desi gnati on.

16



d. The Mam River

20. The Mam River runs northwest to southeast for nore
than five mles fromthe Mam International A rport to Biscayne
Bay (the nouth of the R ver). For planning purposes, it
i ncludes three sections: the Upper River, the Mddle R ver, and
the Lower River. Although the demarcations of those sections
have been in dispute, the best evidence of the appropriate
demarcations of the three sections is found in the Mam River
Master Plan (MRMP), which was adopted by the Gty in 1992. This
was the finding and conclusion in both DOAH Case No. 04-2754GM
and DOAH Case No. 06-759GM

21. The MRWP clearly depicts the geographic scope of the
M d-River (or Mddle River) as extending west to Northwest 27th
Avenue and the Up River (or Upper River) as being that portion
of the Mam River |lying west of Northwest 27th Avenue. Based
on these denarcations, the Lower River would run fromthe nouth
of the Mam River to the 5th Street Bridge, the Mddle River
fromthe 5th Street Bridge to Northwest 27th Avenue, and the
Upper River from Northwest 27th Avenue westward. Using these
demarcations, Intervenor's property is located in the Mddle
Ri ver

22. In its discussion of the Mddle River, the MRW

provi des:

17



The M d-River area contains nost of the

exi sting housing |ocated along the M am
River. The wide variety of dwelling types,
ranging fromsingle famly hones to high-

ri se apartnent/condom ni um buil di ngs, are
nostly occupi ed by m ddl e-i ncone househol ds.
This is an inportant segnent of the

popul ation for the City to retain in order
to support the local econony and tax base.

A nunber of opportunities remain for
devel opnent of new housing by buil ding on
vacant |lots or by increasing the density of
exi sting devel oped | ots. New housing
construction shoul d be encouraged, except on
| ands reserved for water dependent uses. |In
t he proposed SD-4.1 waterfront commerci al
zoning district (See page 1.14) residential
devel opnment coul d be permtted as an
accessory use to a marina.
The property is located within the referenced proposed SD 4.1
wat erfront commercial zoning district.

23. According to the MRMP, the strategy for the Mddle
River is to "[b]ring the nei ghborhoods back to the river." The
MRVP further provides that "[d]iverse residential nei ghborhoods
interspersed with comrercial districts make the M d-River
unusual . The strategy is to develop centers of activities at
strategic locations that will becone gateways to the river and
give identity to the neighborhoods. ™

24. In contrast, the MRMP describes the Up-River as "a

working river." It also notes that "[n]jarine industries in the
Up-Ri ver area create a busy, economically vital district that is

inportant to preserve. The challenge is to protect these

18



i ndustries fromdisplacenent by non-wat er-dependent uses and to
nurture growth in marine industries wthout negatively inpacting
near by residential nei ghborhoods. "

25. In describing the Upper River, the MRMP provides:

The character of the river changes
dramatically west of NW27th Avenue bri dge.
In fact, it is not really the river there;
it is the man-nmade M am Canal (and the
Tam am Canal branching off to the west).
In contrast to the gently curving paths and
irregul ar edges of the natural river, the
canal banks are rigidly straight and
significantly closer together at 90 feet.

The nost striking difference in the up-river
area is the change in land use. The M am
Canal is alnost entirely industrial in
character, with conmercial shipping being

t he predom nant use. Most of the |arger
cargo vessels on the Mam River are | oaded
and unloaded in this area, resulting in an

i ncredi bly busy, narrow river channel.

Due to the industrial nature of the up-river
corridor, many of the urban design
recomendati ons made for the md-river and
downt own areas are not applicable. The
enphasis in this area should be to pronote
growm h in shipping and rel ated i ndustries
and to provide adequate roadways for the
vehi cl es and trucks associated with these
busi nesses.

Unl i ke the character of the Upper River, the portion of the

Ri ver between Northwest 27th Avenue and Northwest 22nd Avenue is
| ess than half industrial and exhibits the typical
characteristics of the Mddle River as a "transitional district"”

bet ween the Upper River and the Lower River

19



26. Intervenor's Property is situated on the Mam River
at Northwest 24th Avenue. Land uses surrounding the Subject
Property include: industrial; duplex residential; and nmedi um
density nulti-famly residential. There is a park across the
river, and |l ow density residential to the south, southwest, and
west. River Run, a nulti-famly residential developnent is to
the west. Industrial use is to the east, but to the east of
that is the R verside property, which is now Restricted

Comercial as a result of the Final Order in Payne, et al. v.

City of Mam , et al., DOAH Case No. 06-0759GV

27. Because the Mddle R ver is “a m xed use transitional

section of the river,” mxed-use devel opnent is intended to be
used as a nmechanismto revitalize and stabilize the Mddle R ver
and at the sanme tinme all ow nore people access to the river. It
is also intended as a way to conbat the crine that has existed
in the Mddle River for nany years.

28. Petitioners did not dispute that Restricted Commerci al
generally is a reasonable | and use designation for the Mddle
Ri ver and offered no expert testinony to the contrary. Rather,
their dispute is with the proper boundaries of the Mddle R ver
and the propriety of Restricted Comrercial in the specific
| ocation of Intervenor's property.

29. Petitioners contend that the nore recent U P, which

pl aces the boundary between the Upper River and the Mddle River
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farther east at Northwest 22nd Avenue, should control. In
addition to the other uses in this transitional area, until
recently the U P s boundary woul d have incorporated as part of
the Mddle River five contiguous industrial |and uses fronting
on the south side of Ri ver from approxi mately Northwest 21st
Avenue to Northwest 24th Avenue (the River Marine property to
the east of the 22nd Avenue bridge, the Riverside property to
the west of the 22nd Avenue bridge, the Florida Detroit Diesel-
Al lison property, Intervenor's property that is the subject of
this case, and the River Run South property to the west of

I ntervenor's property, fromeast to west). Collectively these
properties were the single greatest concentration of Industrial
land along the River inthe Cty. The R ver Marine property is
a shipping operation. The Detroit Diesel property remains in
use as a repair facility for both private and comerci al
vessels, as well as buses and trucks. Neither the Riverside
property nor Intervenor's property was in actual industrial use
at the time of the applications to change their FLUM
designations fromlIndustrial, although both have operated as a
| ocation for repair and storage of |arge private and conmerci al
vessels in the past. However, the Riverside property was
changed fromlIndustrial to Restricted Comercial as a result of
the Final Order entered in Case No. 06-0759GM The chal | enged

FLUM amendnents affecting Intervenor's property are not yet in
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effect. See § 163.3189(2)(a), Fla. Stat. The R ver Run South
property to the west of Intervenor's property was changed from
| ndustrial to Medium Density Multi-Famly.

30. Notw thstanding Petitioner's argunents, the fact
remains that the City decided not to adopt the U P s boundary
bet ween the Upper River and Mddle River. Wile the Gty has
adopted three other parts of the U P, which are not pertinent to
this proceeding, the City has declined to adopt the UP' s
demar cati on of the Upper R ver and the Mddle River.

31. Petitioners also argue in their PROthat the City and
| ntervenor overl ook parts of the MRW that woul d suggest that
Restricted Commercial is inappropriate in the specific |ocation
of Intervenor's property. But they presented no expert |and use
testinmony to support their argunments, and they failed to prove
that the parts of the VMRW cited in their PRO outweigh the parts

of the MRWP that woul d support the FLUM Amendrment at i ssue.

f. Uban Infill Area
32. The City is designated as an urban infill area which
assists the Gty in urban infill concepts of efficient use of

utilities, infrastructure, and transportation systens.

33. The City's designation as an urban infill area was
made after adoption of the Conprehensive Plan and the MRWP and
it adds inportance to the MRW' s concept of the Mddle River as

a transition area having m xed-use devel opnent.
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34. The FLUM Amendnent's Restricted Comercial |and use
classification is consistent with the Gty's urban infil
desi gnation and the Conprehensive Plan because it permts m xed-
use devel opnent and increases the flexibility of Intervenor's
property to be developed in a manner that is consistent with the
City's urban infill designation.

g. Consistency with Gty's Conprehensive Pl an

35. Petitioners failed to prove the all eged inconsistency
of the FLUM Anendnent with any of the follow ng Conprehensive
Pl an obj ectives and policies, which are discussed in nore detai
below. Goal LU-1(1),(3), (4), and (5); Policy LU1.1. 2;
bj ective LU-1.2; (bjective LU-1.3; Policy LU-1.3.6; Policy LU
1.6.4;, Goal CM4; bjective CM4.1; Policy CM4.1.5; bjective
NR-1.3; bjective NR-3.2; Policy NR-3.2.1; Policy NR 3.2.2;
Policy NR-3.2.3; Objective PW1.2; Policy PW1.2.1; Policy Cl-
1.2.3, bjective PA3.2; Policy PA3.2.1; hjective 3.3; Goal
TR-1; and Policy TR 1.1.1. (Allegations of inconsistency with
ot her plan provisions have been stricken.)

36. Future Land Use El enent Goal LU 1 is to:

Mai ntain a |l and use pattern that (1)
protects and enhances the quality of life in
the city's residential neighborhoods; (2)
fosters redevel opnment and revitalization of
blighted or declining areas; (3) pronptes
and facilitates econom c devel opnent and the
grow h of job opportunities in the city; (4)

fosters the growh and devel opnent of
downtown as a regional center of donestic
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and international conmmrerce, culture and
entertai nment; (5) pronptes the efficient
use of land and mi nimzes |and use
conflicts; and (6) protects and conserves
the city's significant natural and coasta
resour ces.

37. Petitioners’ contention that the FLUM Anendnent is
inconsistent wth Goal LU-1(1) is without nmerit. Intervenor's
property is adjacent to | ow-density residential uses. The FLUM
Amendnent will elimnate the potential for devel opnent of
i ndustrial uses that may generate “excessive amounts of noi se,
snmoke, funmes, illumnation, traffic, hazardous wastes, or
negative visual inpact.” Ironically, and illogically,
Petitioners contend that Industrial is better than Restricted
Commercial for the quality of Iife of surrounding residential
nei ghbor hoods, while at the same tinme contending that Industria
use is inconpatible with residential uses. Petitioners failed
to prove that the FLUM Anendnent is inconsistent with Goal LU
1(1). To the contrary, it is consistent wwth that goal .

38. Wth respect to Goal LU 1(3) concerning the pronotion
and facilitation of econom c devel opnent and the growh of job
opportunities in the City, Petitioners contended that the FLUM
Amendnment will negatively inpact marine industrial uses al ong
the river. To the contrary, Payne, who owns a marine-rel ated

busi ness, testified that he has not used the R verside property

for any business purpose since 2002, except once or tw ce during
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the last four to five years for safe harbor during a hurricane
The FLUM Anendnent is therefore not inconsistent with Goal LU
1(3).

39. Subpart (4) of Goal LU-1 is not relevant in this case
because it pertains to the dowmmtown area, and Intervenor's
property is not |ocated in the downtown area. Consequently, the
FLUM Arendnment cannot be inconsistent with Goal LU-1(4).

40. The FLUM Anendnent is consistent with Goal LU-1(5) by
mnimzing |land use conflicts. The FLUM Anendnent all ows m xed
uses that will create a transition zone between the nore
intensive industrial use and the |less intensive residential use.

41. The FLUM Anendnent is al so consistent with subpart (2)
of Goal LU-1, which is concerned with the redevel opnent and
revitalization of declining areas. The nei ghborhood of
I ntervenor's property includes an area in decline, and m xed-use
projects that include work force and affordabl e housing wl|
help to stabilize the area by providing housing opportunities
for enployees at the Civic Center and in downtown who want to
live nearer to where they work.

42. Policy LU-1.1.1 provides:

Devel opnent orders authorizing new

devel opnment or redevel opnent that results in
an increase in the density or intensity of

| and use shall be contingent upon the
availability of public facilities and

services that neet or exceed the m ni rum LOS
st andards adopted in the CIE
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43. Policy LU-1.1.2 provides:

The City's Planning Departnent, with the
assi stance of various City departnents and
agenci es, shall be responsible for
nmonitoring the current and projected LOS
provi ded by public facilities. The Planning
Departnment shall performthe required
concurrency review of proposed devel opnent
for submttal to the State Departnent of
Community Affairs (DCA), as required by

Fl orida statutes and adm nistrative rul es

The City did a concurrency analysis of the FLUM Arendnent .
Petitioners presented no evidence to show that the concurrency
anal ysis was defective in any way. The FLUM Anendnent is
therefore consistent with Policy LU-1.1.2.
44, (ojective LU-1.2 is to:
Pronpte the redevel opnent and revitalization
of blighted, declining or threatened

residential, commercial and industri al
ar eas.

Petitioners' introduced no evidence of inconsistency with this
policy. To the contrary, there was evidence m xed-use projects
allowed in Restricted Comercial could help reverse decline in

t he area.
45. (ojective LU-1.3 provides:

The Gty will continue to encourage
comrercial, office and industrial

devel opment within existing comrercial,

of fice and industrial areas; increase the
utilization and enhance the physical
character and appearance of existing
bui | di ngs; and concentrate new conmerci al
and industrial activity in areas where the
capacity of existing public facilities can
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neet or exceed the m ni mum standards for

Level of Service (LOS) adopted in the

Capital Inprovenent Elenent (CIE).
The Restricted Commercial |and use designation permts the types
of land uses that Objective LU-1.3 seeks to encourage--
comercial and office uses. Moreover, the concurrency analysis
performed by the City reveal ed that approval of the FLUM
Amendnment woul d not result in a failure of existing public
facilities to neet or exceed applicable Level of Service m ninum
standards. Therefore, the FLUM Anendnent is not inconsistent
with Cbjective LU-1.3.

46. Policy LU-1.3.6 provides:

The City will continue to encourage a

diversification in the mx of industrial and

commercial activities and tenants through

conpr ehensi ve nmarketing and pronotion

efforts so that the | ocal econony is

buffered from national and internationa

cycles. Particular enphasis is on, but not

limted to, Southeast Overtown/ Park West,

Latin quarter, Little Haiti, Little River

I ndustrial District, River Corridor, the

Garnment District and the Omi area.
The Restricted Comrercial designation allows greater flexibility
in the devel opnent of the Subject Property. Such greater
flexibility is not inconsistent with encouraging a
diversification in the mx of industrial and conmmerci al

activities. The m x of uses permtted under the Restricted

Commercial land use classification will pronmote urban infill and
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serve to prevent urban sprawl. The FLUM Anendnent is,
t herefore, not inconsistent wth Policy LU-1.3.6.
47. Policy LU-1.6.4 provides:

Any proposal to anend the City's zoning

ordi nance that has been deened to require an
anendnent to the Future Land Use Plan Map by
t he Pl anning Departnment, shall require a
concurrency review and a finding fromthe

Pl anni ng Departnent that the proposed
amendment will not result in a LOS that
falls bel ow the adopted m ni nrum st andar ds,
and will not be in conflict with any el enent
of the Mam Conprehensive Nei ghborhood

Pl an. Based on its evaluation, and on other
rel evant planni ng consi derations, the

Pl anni ng Departnent will forward a
recomrended action on said anendnent to the
Pl anni ng Advi sory Board, which will then
forward its recomrendation to the City
Conmi ssi on.

The City’'s concurrency anal ysis denonstrated that approval of

t he FLUM Anendnment woul d not result in a failure of existing
public facilities to neet or exceed applicable Level of Service
m ni mum st andards. Petitioners presented no evidence to refute
that analysis. The FLUM Amendnent was properly noticed for a
public hearing before the Cty’'s Planning Advisory Board. In
accordance with Gty policy, the Planning Advisory Board held a
public hearing on the FLUM Anendnent and provided the Conmm ssion
with its recommendation (of approval). The FLUM Anendnent is

therefore not inconsistent with Policy LU 1.6.4.
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48. Transportation Element Goal TR-1 is to:

Mai ntain an effective and cost efficient
traffic circulation network within the Gty
of Mam that provides transportation for
all persons and facilitates comerci al
activity, and which is consistent with, and
furthers, nei ghborhood plans, supports
econom ¢ devel opnent, conserves energy, and
protects and enhances the natural

envi ronnent .

Petitioners failed to prove that the FLUM Arendnent is
i nconsistent with this goal. The City’s concurrency analysis
determ ned that the FLUM Amendnent would not result in
unaccept abl e |l evel of service with respect to traffic
circulation. Petitioners presented no evidence to refute this
anal ysi s.

49. Policy TR-1.1.1 provides:

The Gty hereby adopts designation of the
City, excluding Virginia Key, Watson I sl and
and the uninhabited islands of Bi scayne Bay
that have a | and use and zoni ng
classification of Conservation, as an U ban
Infill Area pursuant to M am -Dade County’s
designation of an Urban Infill Area |ying
general ly east of the Pal netto Expressway
and including all of the City of Mam.
Wthin this area, the concentration and
intensification of devel opnent around
centers of activity shall be enphasized with
the goals of enhancing the livability of
resi dential nei ghborhoods and the viability
of comercial areas. Priority will be given
to infill devel opnment on vacant parcels,
adaptive reuse of underutilized | and and
structures, and the redevel opnent of
substandard sites. Maintenance of
transportation levels of service within this
designated Urban Infill Transportation
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Concurrency Exception Area shall be in
accordance with the adopted Transportation
Corridors | evel of service standards set
forth in Policies TR-1.1.2 and TR-1.1. 3 of
the Transportation Elenent of the MCNP
(See Land Use Policy LU-1.1.11.)

50. The fact that Intervenor's Property is within an urban
infill area was a consideration of the City when adopting the
FLUM Anendnent. The FLUM Anendnent --reclassifying land in the
urban infill area fromlIndustrial and MediumDensity Multifamly
Residential to Restricted Conmercial--is in no way inconsistent
with this policy.

51. Coastal Managenent Elenment Goal CM4 is to:

Ensure public safety and the protecti on of
property within the coastal zone fromthe
threat of hurricanes.

obj ective CM4.1 is to:
Mnimze the potential for |oss of human
life and the destruction of property from
hurri canes.

Policy CM-4.1.5 provides:
Each proposed | and use and | and devel opnent
regul ati on change within the Coastal Hi gh
Hazard area of the city will require an
anal ysis of its potential inpact on
evacuation tines and shelter needs in the
event of a hurricane.

Petitioners presented no evidence addressing this goal,

obj ective, and policy and failed to prove that the FLUM

Amendnent is i nconsistent with them
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52. Natural Resources Elenment Cbjective NR-1.3 is to:

Mai ntai n and enhance the status of native
speci es of fauna and fl ora.

Petitioners failed to present any evidence show ng that the FLUM
Amendnent is inconsistent with this objective.
53. Objective NR-3.2 is to:

Prevent the degradation of anbient air
quality within the city.

Policy NR-3.2.1 states:

Establ i sh vehi cul ar transportation patterns
t hat reduce the concentration of pollutants
in areas known to have anbient air quality
probl ens.

Policy NR-3.2.2 provides:

Support those elenents of the M am -Dade
County Conprehensi ve Devel opnent Master Pl an
t hat encourage the use of Metrorail and

Met ronover by directing high density new
devel opnent or redevel opnent first to areas
nearest Metrorail and Metronover stations,
and those | and use policies that do not
foster the proliferation of enpl oynent
centers in the suburban areas of the county.
(See Transportation Objective TR-1.5 and
associ ated policies.)

Policy NR-3.2.3 provides:
Wrk with the County transportation planning
agencies to continue to increase the quality
of mass transit services within the city.

54. Petitioners failed to provide any evi dence show ng

that the FLUM Anendnent wil|l have negative inpact on the City’'s

air quality. To the contrary, the FLUM Amendnent changes the
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| and use classification fromone that may invol ve “excessive
anounts of noise, snoke, funes,. . . , [and] hazardous wastes
.” It was not proven that the FLUM Anmendnent is

i nconsistent with Cbjective NR-3.2 or Policies NR3.2.1, NR
3.2.2, and NR-3.2.3 (which is irrelevant) and has no bearing on
the City's adoption of the FLUM Arendnent.

55. Potable Water El enent Objective PW1.2 and Policy PW
1.2.1 both address availability of potable water. bjective PW
1.2 is to:

Ensure adequate | evels of safe potable water
are available to neet the needs of the City.

Policy PW1.2.1is to:
Ensure potable water supplies neet the
established | evel of service standards for
transm ssion capacity of 200 gall ons per
capita per day (GPCD). (See Natural Resource
Conservation Policy NR-2.1.5 and Capital
| mprovenents Policy Cl-1.2.3.)

56. The City’s concurrency analysis reveal ed that potable
wat er supplies will be available to the Gty after the FLUM
Amendnent. Petitioners presented no evidence to the contrary,
and therefore did not prove that the FLUM Arendnent is
i nconsistent with Qbjective PW1.2 and Policy PW1. 2. 1.

57. Capital Inprovenents El enent Policy Cl-1.2.3 provides:

Accept abl e Level of Service Standards for
public facilities in the Cty of Mam are:

a) Recreation and Open Space -- 1.3 acres
of public park space per 1000 residents.
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b) Potable Water Transm ssion Capacity --
200 gallons/resident/day. (See Potabl e Water
Policy PW1.2.1 and Natural Resource
Conservation Policy NR-2.1.5.)

c) Sanitary Sewer Transm ssion Capacity --
100 gal | ons/resi dent/day.

d) Storm Sewer Capacity -- Issuance of any
devel opment permit shall require conpliance
with a drainage |evel of service standard of
a one-in-five-year stormevent. For the
storm dr ai nage system as a whole, 20 percent
of the existing systemw ||l be brought to a
standard of a one-in-five-year storm event
by the year 2000.

e) Solid Waste Coll ection Capacity -- 1.28
tons/ resi dent/year.

f) Traffic Grculation -- The m nimum | evel
of service standard on |limted access,
arterial, and collector roadways that are
not within designated Transportation
Corridors is LOS E, with all owabl e
exceptions and justifications therefore,

wi th LOS neasured by conventional V/C

met hodol ogy. W thin designated
Transportation Corridors, which include
approxi mately 95% of the roadway mn | eage
within the City of Mam, a mnimumLGOS E is
al so mai ntai ned, but the neasurenent

nmet hodol ogy i s based on peak-hour person-
trips wherein the capacities of all nodes,
including mass transit, are used in
calculating the LOS. Specific |evels of
service by location and node are set out in
Policies 1.1.2 and 1.1.3 of the
Transportation Policies in the Mam

Conpr ehensi ve Nei ghbor hood Pl an 1989- 2000.

Petitioners presented no evidence with respect to this policy
and did not prove that the FLUM Anendnent is consistent with

Policy C-1.2. 3.
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58. In sum Petitioners failed to prove that the FLUM
Amendnent is inconsistent with any of the goals, objectives, or
policies in the Conprehensive Pl an.

i. The Port of Mam River

59. Petitioners also argue that the Port of Mam River
Sub- El enent nust be consi dered in determ ni ng whether the
anmendnent is in conpliance. This Sub-Elenent is found in the
Plan's Ports, Aviation and Related Facilities Elenent. It is an
optional elenment not required under Chapter 163, Florida
Statutes. Goal PA-3 of the Port of Mam River Sub-Elenment of
the Plan refers to the Port as "a group of privately owned and
operat ed commerci al shi ppi ng conpani es | ocated at specific sties
along the Mam R ver." A footnote to the title of the Sub-

El ement defines the Port of Mam River as:
Sinply a legal nane used to identify some 14
i ndependent, privately-owned small shi pping
conpani es | ocated along the Mam River, and
is not a "port facility" within the usual
meani ng of the term The identification of
t he shi pping concerns as the "Port of M am
Ri ver" was made in 1986 for the sole purpose
of satisfying a U S. Coast Guard regul ation
governi ng bil ge punp outs.

60. The private shipping conpanies identified as
conprising the Port of Mam River are listed in Volunme Il of
the Plan. The location of each of those conpanies is al so

shown. See Petitioners' Exhibit 4, Section VIII, page 35. This

informati on cane from M am - Dade County, where nost of the
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shi ppi ng conpani es were | ocated. Ten of the 14 were west of
Nort hwest 27th Avenue. Four were east of the 5th Street Bridge.
None were between Northwest 27th Avenue and 5th Street Bridge.
61. Over the years, the Gty has consistently interpreted
this Sub-Elenent as applying only to properties that are listed
in Volunme Il of the Plan. Because Intervenor's property is not
included within the Gty's definition of the Port of Mam
River, in reviewing the application, the City adhered to its
| ong-standing interpretation that the Sub-El enrent was not
applicable or relevant to the anal ysis of the anendnent's

consistency with the Plan. See Payne, et al. v. Cty of Manm,

et al., Final Oder Nunber DCAO6- GW 214, DOAH Case No. 06-

0759GM (DOAH Aug. 2, 2006; DCA August 31, 2006); Payne, et al.

v. City of Mam , et al., Final Order Nunber DCA06- GW 132, DOAH

Case No. 04-2754GM 2006 Fla. ENV LEXIS 75 (DQOAH May 16, 2006;

DCA June 21, 2006); Monkus et al. v. Cty of Mam et al., Final

Order Nunber DCAO4-GM 197, DOAH Case No. 04-1080GM 2004 Fl a.
ENV LEXI S 105, *33-34 (DOAH Sept. 3, 2004; DCA Cct. 26, 2004).
62. Petitioners contend that the Port of Mam River is
nmore than just the 14 conpanies listed in the footnote to the
Sub- El enrent. They point out that the footnote refers to "sone
14," suggesting that, while referring to specific |ocations,
there could have been nore than 14, and presunably a change of

ownership or nanme of a conpany would not "shrink"™ the Port.
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Simlarly, they contend, the Port subject to the Sub-El ement
shoul d grow i n size as new shi ppi ng busi nesses opened at ot her
| ocations on the river.

63. In support of their argunent, Petitioners point out
that Qobjective PA-3.1 and Policy PA-3.1.2 of the Sub-El enent
contenpl ated the expansi on and redevel opnent of the Port over

time. They also cite to Payne, et al. v. Gty of Mam, et al.,

927 So. 2d 904 (Fla. 3d DCA 2005), which was an appeal froma
circuit court order dismssing a conplaint filed by Payne and
MRMG under Section 163.3215, Florida Statutes, for |ack of
standi ng because they were not "substantially affected persons,"”
and not in a proceedi ng under Section 163.3187, Florida
Statutes, to determ ne whether an anendnent was in conpliance.
Since the circuit court had granted a notion to disniss, there
was no evidentiary hearing, and no evidence was presented to
either court regarding the Port of Mam River. |In that
context, the Payne court, in a mgjority opinion, considered the
Sub- El enment to be relevant and "intended to apply to the 'uses
al ong the banks of the Mam River," and not just to specific
conpanies naned in the definition. The circuit court order was
reversed, and the case was remanded for further proceedi ngs.
DCA's Final Order entered in DOAH Case No. 04-2754GM hel d that
Payne was "based on a standing issue, with the discussion of the

interpretation of the Port of Mam River Elenent and its
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rel ated policies occurring as dicta.”" Payne, et al. v. Cty of

Mam, et al., Final O der Nunber DCAO6- GW 132, DOAH Case No.

04-2754GM 2006 Fla. ENV LEXIS 75, at *9 (DOAH May 16, 2006; DCA
June 21, 2006).

64. In this case (unlike in DOAH Case No. 06-0759GV), the
only evidence of an updated list of shipping conpanies on the
Mam River was the U P, which indicated that, as of 2002, there
were 25 private shipping conpanies operating on the Mam River.
No nmap acconpanies the UP s list. Fromthe evidence, which was
not clear, it appears that one shipping conpany still was
operating just east of Northwest 27th Avenue and that two
shi ppi ng conpani es still were operating just east of Northwest
22nd Avenue. The latter two appear to have been operating on
the north side of the river.

65. Even if the Port of Mam R ver is not |limted to the
14 shi ppi ng conpani es or locations named in the Plan, it is
clear fromthe evidence that Intervenor's property never
functioned as a private shipping termnal, and neither did any
of the other Industrial property on the south side of the river
in the immediate vicinity of Intervenor's property. For that
reason, the Port of Mam River Sub-El enent does not apply to
t he FLUM anmendnent in this case.

66. Petitioners also contend that all marine industrial

uses on the river are part of the Port of Mam R ver, whether
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or not they would constitute shipping conpani es or businesses.
Contrary to Petitioners' argunents, it is clear that the Port of
M am River Sub-El enent does not apply to those other uses.

67. Assuming that the Port of Mam River Sub-El enent
applied to this FLUM anendnent, not all of it would apply.
Obj ective PA-3.1, and underlying Policies PA3.1.1, 3.1.2, and
3.1.3, all relate to the purpose and scope of |and devel opnent
regul ations for the Port of Mam Ri ver and are therefore not

relevant. See Payne, et al. v. Gty of Mam, et al., Fina

Order Nunber DCAO06- GM 214, DOAH Case No. 06-0759GV ( DOAH Aug.

2, 2006; DCA August 31, 2006); Payne, et al. v. Gty of Mam,

et al., Final Oder Nunmber DCAO6- GW 132, DOAH Case No. 04-
2754GM 2006 Fla. ENV LEXIS 75 (DOAH May 16, 2006; DCA June 21,
2006). (bjective PA-3.2 and underlying Policy PA3.2.1 pertain
to the coordination of surface transportation access to the
Mam River with the traffic and mass transit system shown on
the traffic circulation map series and are not gernane to this
anendnment. That | eaves Goal PA- 3 and (bjective PA-3.3.

68. It was found and concluded in the DCA's Final Oder in
DOAH Case No. 06-0759GM and in DOAH Case No. 04-2754GV] whi ch

constitute stare decisis and collateral estoppel as to these

Petitioners, that only Qobjective PA-3.3 would require

consi derati on.
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69. (bjective PA-3.3 reads as follows:
The City of Mam shall coordinate its Port
of Mam River planning activities with
those of ports facilities and regul ators
including the U. S. Corps of Engineers, US.
Coast Guard, and M am - Dade County's Port of
M ami .
70. Petitioners failed to present any evidence concerni ng
a lack of coordination activities relative to the FLUM
anmendnment. Coordi nati on does not nean that adjacent |oca

governments or other interested persons have veto power over the

City's ability to enact plan amendnents. Gty of Wst Palm

Beach et al. v. Departnent of Conmunity Affairs et al., 2005

Fla. ENV LEXIS 191 at *34, DOAH Case Nos. 04-4336GM 04-4337GM
and 04- 4650GM (DOAH July 18, 2005, DCA Cct. 21, 2005). Rather,
the Gty needs only take into consideration input from
interested persons. 1d. at *35.

71. The Gty established that pursuant to its Resol ution
No. 00-320, before any resol ution, ordinance, or issue affecting
the Mam River is considered, the City Manager is required to
informthe Mam R ver Conm ssion (MRC) of that inpending
matter. The MRC serves as a clearinghouse for all interests of
the Mam River, including residential, economc, and industria
interests, as well as the other entities listed in the
Obj ective. See 88 163.06 et seq., Fla. Stat. The evidence

shows that the MRC was notified before the anendment was
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considered, and that it provided a recommendation to the

Comm ssion. The MRC s input consisted of a 7-6 vote that the
FLUM anmendnent was inconsistent with the UP. As indicated,
this voted was purely advisory, and there was no vote on whet her
the FLUM anmendnent was consistent with the Cty's Conprehensive
Pl an.

72. Wile ruled not relevant in Case Nos. 06-0759GM and
04-2754GM Goal PA-3 states that the Port of Mam River "shal
be encouraged to continue operation as a valued and econom cally
vi abl e conponent of the city's maritine industrial base.”

Unlike in those cases, there was no expert |and use testinony as
to whether the FLUM Anendnent in this case is inconsistent with
the objectives of the Port of Mam River Sub-elenent that are
directed at preserving and encouragi ng growm h of the marine

i ndustry on the river because it inpacts the “economic viability
of the marine industries” by “invit[ing] speculation [on |and]
that makes it inpossible for that industry to expand.” M.
Payne testified in this case that the FLUM Arendrment wil |
negatively inpact the marine industry on the Mam River,
primarily because there is a shortage of dockage space. M.
Payne further testified that |and is needed for expansion of the
mari ne i ndustry.

73. Notwithstanding M. Payne's testinony, Petitioners

presented no evidence denonstrating that the FLUM Anendment wil |
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negatively inpact the viability of the maritinme industry. M.
Payne, who is not a | and use expert, conducted no anal ysis of
t he needs of the neighborhood in the area of Intervenor's
property. M. Payne did not testify as how nmany jobs were
avai |l abl e when Intervenor's Property was used for narine

busi nesses sone four-to-five years ago, or how many jobs wl|
result fromthe FLUM Arendnent.

74. The City has no policy of "land banking" (i.e.,
reserving land for future growth and expansion of a particul ar
use), nor does the Conprehensive Plan include such a policy.
The U P advocates "l and banki ng" of waterfront industrial |ands
by the marine industry. But there was no evidence that either
M. Payne or MRMG sought to purchase Intervenor's Property for
t hat purpose. |ndeed, the evidence was that I|ntervenor bought
its property after several years of inactivity had turned the
property into an eyesore.

75. If Goal PA-3 is relevant, the issue woul d be whet her
the FLUM Amendnent is consistent with it. Internal consistency
does not require that a | ocal conprehensive plan provision
“further"--i.e., take action in the direction of realizing--
every other goal, objective, and policy in the plan. Contrast
8§ 163.3177(10)(a), Fla. Stat. (defining consistency of |ocal
conprehensive plan with regi onal and state conprehensive pl ans).

It is enough if a plan provision is "conpatible with"--i.e.,
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does not conflict with--other goals, objectives, and policies in

the plan. See Cooper v. Gty of St. Petersburg, ACG 92-004,

DOAH Case No. 90-8189GM 1992 Fla. ENV LEXI S 111, *51 (ACC July
21, 1992; DOAH RO Dec. 13, 1991). A fortiori, a FLUM anendnent
need not "further" conprehensive plan goals, and it was not
proven that the FLUM Anendnent in this case conflicts with CGoa
PA-3, even assum ng the goal applies and is rel evant.

j. Data and anal ysis

76. Petitioners contend that the FLUM anendnment in this
case was not based on the best avail able, professionally
acceptabl e, data and analysis, as required by Florida
Adm ni strative Code Rule 9J-5.005 and Section 163.3177, Florida
Statutes. However, they presented no testinmony froma | and use
expert to support their contention.

77. Petitioners contend that the City was required to
conduct a housing and industrial needs assessnent before
adopting the FLUM anendnent. The City did not conduct a formal,
anmendnent - speci fic assessnent of the need for residential or
i ndustrial l|ands, or specifically, of the need for housing. It
was not required to do so because Intervenor's Property is
| ocated within the Gty's urban infill area. The DCA may
requi re a housing needs assessnent if the proposed FLUM
amendnent will result in urban sprawl. But Petitioners did not

present any evidence to prove allegations of urban sprawl (which
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woul d have had to result sonehow from denser residential
devel opment within the urban infill area).

78. The principal considerations for the City's decision
to adopt a | and use change are the provisions of the
Conprehensive Plan and additional criteria set forth in the
City's code. The City's analysis of the FLUM Anmendnent t ook
into consideration that Intervenor's property is surrounded by
| ow and nedi um density residential.

79. The Gty primarily reviewed the Conprehensive Plan,
Data and Analysis (Volunes 11), the MRMP and the data cont ai ned
inthe CGty's Legistar systemto determ ne whether the FLUM
Amendnent was consistent with the goals, objectives, and
policies of the Conprehensive Pl an.

80. The City's determ nation of consistency was properly
based upon a finding that the FLUM anendnent would mnim ze
potential |land use conflicts in the area, taking into
consideration that Intervenor's property abuts | ow density
residential on two sides.

8l. Inits analysis, the Gty noted that Intervenor's
property was surrounded by | ower density residential uses on two
sides and industrial use on one side and, further, that the
property itself was not all Industrial; it contains portions
that were and remain designated Medium Density Miulti-famly

Residential. The City's analysis of the FLUM Arendnent noted
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that the two different designations on the property at present
are nutually exclusive in what they permt. The Medium Density
Multi-fam |y Residential designation permts sone accessory
comercial uses to the principal use of residential; the

I ndustrial designation allows commercial uses as its principal
use, but specifically excludes residential. 1In order to
revitalize and redevel op the property, it was necessary to
change one of the I and use designations.

82. The Cty also determned in its analysis of the FLUM
Amendnent that the Restricted Comrercial designation, a m xed-
use classification, was a nore flexible classification for the
i ntroduction of m xed uses to the area. Additionally, the Cty
found that the Restricted Commercial designation functions as a
transitional district between the industrial use and the
residential use, which pronotes good urban infill in the Mddle
Ri ver.

83. Balancing all the factors in the Conprehensive Pl an,
the City found the FLUM Anendnent consi stent because the
Restricted Commercial |and use designation permts an array of
uses that pronote economc devel opnent.

84. The City considered adequate data and analysis in its
deci sion, including: docunentation submtted by Brisas which
consisted of its application, property survey, property deed,

phot ographs of the property, and di sclosure of property

44



ownership; a future |land use map of the area; a |lega
description of the property; Gty staff analysis of the proposed
| and use change; the recommendation of the City's Planning
Advi sory Board; an aerial photograph of the area; proposed draft
| egi sl ati on anendi ng the Conprehensive Plan; a school inpact
anal ysis; and the recomendati on of the Mam River Conm ssion.

85. In support of their argunent that the FLUM Anendnent
at issue is not supported by data and analysis, Petitioners in
their PROcited to parts of the MRVWP, to the U P, and to 2005
| egi sl ation establishing the “Waterfronts Flori da Progranf and
anmendi ng Section 163.3177(6)(a), Florida Statutes. (O her
material cited in their PROwas not in evidence in this case.)
The MRWP and Ul P al ready have been discussed. As for the
| egislation, it requires coastal counties to include in the
future land use elenents of their conprehensive plans
"regulatory incentives and criteria that encourage the
preservation of recreational and comercial working waterfronts
as defined ins. 342.07." By its terns, the |legislation applies
to counties, is not self-inplenenting, and adds nothing to the
City's plan provisions. 1In addition, Restricted Commercia
al | ons wat er -dependent and water-rel ated uses, as defined by
Section 342.07(2), Florida Statutes.

86. As indicated, Petitioners also contend that the Gty

ignored certain data which shows that the FLUM Amendnent

45



di srupts an existing | and use pattern supporting water-dependent
uses. However, as also noted above, the City perfornmed an
extensive | and use study to consider, anpong other things, these
very concerns and concluded that the new | and use designation is
conpati ble with adjacent properties and consistent wth the

Pl an.

87. For the foregoing reasons, Petitioners failed to prove
that the FLUM Anrendnent is not supported by professionally
acceptabl e data and analysis, or that the Gty failed to react
to data and analysis in an appropriate manner.

CONCLUSI ONS OF LAW

88. Since this is a snmall-scale anendnent, Secti on
163. 3187(3)(a), Florida Statutes, applies and provides:

In the proceeding, the |ocal governnent’s
determ nation that the small scale

devel opment anmendnment is in conpliance is
presuned to be correct. The | ocal
government’s determ nation shall be
sustained unless it is shown by a
preponder ance of the evidence that the
anmendnent is not in conpliance with the
requi rements of this Act.

See Denig v. Town of Ponobna Park, DOAH Case No. 01-4845GvI 2002

Fla. ENV LEXIS 220 at *7-8 (DOAH June 18, 2002; Admin. Comm
Cct. 23, 2002). This statutory burden of proof has been applied

in this proceedi ng.
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89. Relevant here, “in conpliance” nmeans consistent with
t he requirements of Sections 163.3177, 163.3178, and 163. 3180,
Florida Statutes, and Florida Adm nistrative Code Chapter 9J-5.
See § 163.3184(1)(b), Fla. Stat.

90. Because it neither owns nor operates a business within
the City of Mam , DPNA failed to establish that it has standing
to participate in the instant proceeding. See § 163.3184(1)(a),
Fla. Stat. However, the other Petitioners have standi ng because
they own or operate a business within the Gty of Mam and
submitted oral or witten coments, reconmendations, or
objections to the |ocal governnment during the appropriate
comrent time period. Intervenor also has standing.

91. As described in the Prelimnary Statenent and Fi ndi ngs
of Fact, many of Petitioners' allegations were stricken or were

precl uded by principles of collateral estoppel or stare decisis.

See Payne, et al. v. City of Manm, et al., Final Oder Nunber

DCA06- GM 214, DOAH Case No. 06-0759GM (DOAH Aug. 2, 2006; DCA

August 31, 2006); Payne, et al. v. Cty of Mam, et al., Final

O der Nunber DCAO06- GM 132, DOAH Case No. 04-2754GM 2006 Fl a.
ENV LEXIS 75 (DOAH May 16, 2006; DCA June 21, 2006). As for
remai ning allegations, Petitioners failed to prove by a

pr eponder ance of the evidence that the FLUM Anendnent either is
i nconsistent with the Cty's Conprehensive Plan, as prohibited

by Section 163.3187(2), Florida Statutes; or is not based upon
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adequate data and anal ysis, as prohibited by Florida

Adm ni strative Code Rule 9J-5.005(2) and Section 163.3177(8),
Florida Statutes. Petitioners also failed to prove any of their
other allegations. For these reasons, it is concluded that the
City's determnation that the FLUM Arendnent is in conpliance

nmust be sustained. See Denig, supra

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Comrunity Affairs enter
a final order determning that the small scal e devel opnent pl an
anendnent adopted by Ordi nance No. 12776 is in conpliance.

DONE AND ENTERED t his 25th day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.

8@%&%

LAWRENCE JOHNSTON
Adnlnlstratlve Law Judge
D vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of Septenber, 2006.
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ENDNOTES

'/ The Ordinance was adopted by the City Commi ssion on
February 23, 2006, and signed by the Mayor on March 2, 2006,
which is the date of adoption by the Cty. See Herbert Payne,

et al. v. Cty of Mam, et al., 913 So. 2d 1260 (Fla. 3d DCA
2005) .

2/ Al statutory references are to Florida Statutes (2005).
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days of the date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that will
render a final order in this matter.
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